Introduction

Children in prison are not high on the social and political agenda. Children in prison are forgotten and out of sight. This report wants to help bring these kids back to the attention of all who have political and social responsibility. 

The report’s title, “Kids behind Bars” (borrowed from the BBC documentary with the same title by Brian Woods and Kate Blewett at True Vision), refers to all children and adolescents (under 18) who, for a variety of reasons, are deprived of their liberty in closed or semi-open institutions worldwide. 

The unwanted child

In a DCI report by Bruce Abrahamson, juvenile justice is called “The Unwanted Child” of state responsibilities. From the concluding observations of the Committee on the Rights of the Child (1993-2000), he concludes that all states are having difficulties in implementing the 1989 Convention on the Rights of the Child with respect to minors in conflict with the law, and many are having extreme difficulties.

Children deprived of liberty

Children can be deprived of their liberty for a variety of reasons, including:

· delinquency;

· status offences (any specific behaviour which would not be punishable if committed by an adult);

· children at risk due to the environment in which they live;

· children with physical or mental disabilities or troubles;

· children deprived of their liberty to remain with family members (e.g. children in prison with their mother);

· other reasons (e.g. detention based on immigration law).

The vast majority of offences committed by juveniles all over the world concern threats to the property of others, such as theft, and thus very often fall under the category of minor offences. Only a small number of detained children have committed serious offences. According to a variety of sources, this is between 5 and 10%.

The vast majority of children deprived of their liberty are in pre-trial detention (“preventive detention”). This is clearly unnecessary considering that most of these children are acquitted after trial.

Most of the youngsters in detention are between 14 and 18 years of age. Exact numbers are impossible to give. Data are frequently lacking or not kept and figures are not communicated by the authorities. It can also be the case that the available statistics do not cover the totality of closed establishments in a given country. In documents and estimations worldwide, the numbers vary between 80,000 children in the one country to 100 in another. According to global estimations, there are at least one million children deprived of their liberty worldwide. It is also stated that the proportion of juveniles in prison varies per country from 0.5 to 30% of the total prison population. 

Contrary to international standards, children adjudicated as delinquents are frequently “sentenced” to remain detained in an institution “until rehabilitated”. Unfortunately there is a distinction between what is called “law in books” and what is called “law in action”. Abuses in police cells, institutions, prisons and other facilities are a reality in most countries. Children in institutions all over the world are victims of acute social discrimination, and endemic denial of their civil, political, economic, social and cultural rights, particularly in comparison with children who live with their families. 

Abandoning children in an institutional system prejudices their emotional, mental and physical development. It puts them at serious risk of being denied appropriate health care and education, and of physical and mental abuse inflicted or tolerated by state employees in the name of discipline. 

Need for research first

Defence for Children International (DCI) felt that there was a need for an international analysis of kids behind bars. For this reason, DCI initiated a research programme concerning children in institutions, prisons and other closed facilities. More needs to be known about what is actually happening to these children before action plans can be made to improve their situation.

Definitions

The following definitions are used in this report:

· Children: “…a child means every human being below the age of eighteen years…” (article 1 of the Convention on the Rights of the Child).

· Youth: the term “youth” is used for the group between 15 and 18 years of age when it is necessary to differentiate them from younger children. 

· Behind bars: all institutions, prisons and other closed facilities where children are deprived of their liberty.

· Deprived of liberty: the deprivation of liberty means any form of detention or imprisonment or the placement of a person under the age of 18 in a public or private custodial setting, from which this person is not permitted to leave at will, by order of any judicial, administrative or other public authority (Havana Rules).

International standards

The Convention on the Rights of the Child 

The general principles of the 1989 Convention on the Rights of the Child (CRC) include the principle of non-discrimination (article 2), the best interests of the child (article 3), the right to life, survival and development (article 6), and the right of children to participate in all matters affecting them (article 12).

In addition to these general principles, which are relevant for all children, articles 37 and 40 of the CRC are of particular importance for children in conflict with the law. Article 37 contains guarantees for children deprived of their liberty, and article 40 contains specific provisions concerning juvenile justice. The state responsibilities laid down in article 27 of the CRC are also important. Article 27(1) recognises “the right of every child to a standard of living adequate for child’s physical, mental, spiritual, moral and social development”. 

There can be no doubt about the fact that all of the CRC’s provisions are also applicable for children in prison, including, for example, the prohibition of child labour and the rights to freedom of religion, to play, to protection against sexual exploitation, to education, to health care and to maintain contact with parents. It is possible that there could be limitations directly connected with the fact that the children are locked up (e.g. the right to privacy). But the fact that children are behind bars is also a basis for extra efforts on the part of the state party (government) to guarantee all of the rights recognised in the CRC.

The United Nations Rules for the Protection of Juveniles Deprived of their Liberty 

The purpose of the 1990 United Nations Rules for the Protection of Juveniles Deprived of their Liberty (Havana Rules) is to counteract the detrimental effects of deprivation of liberty by ensuring respect for the human rights of juveniles. They serve as an internationally accepted framework within which states can regulate the deprivation of liberty of all those under 18.

The Havana Rules are based upon the following fundamental principles:

· Deprivation of liberty should be a disposition of last resort and for the minimum period, and should be limited to exceptional cases.

· Juveniles should only be deprived of their liberty in accordance with the principles and the procedures of international law.

· The establishment of small open facilities is encouraged to enable individualised treatment and to avoid the additional negative effects of deprivations of liberty.

· Deprivation of liberty should only be in facilities which guarantee meaningful activities and programmes promoting the health, self-respect, and sense of responsibility of juveniles. The facilities should also foster their skills to assist them in developing their potential as members of society.

· The detention facilities should be decentralised to enable access and contact with family members and to allow for integration into the community.

· The care of juveniles deprived of their liberty is a social service of great importance.

· All juveniles deprived of their liberty should be helped to understand their rights and obligations during detention and be informed of the goals of the care provided.

· Juvenile justice personnel should receive appropriate training including child welfare and human rights.

· All juveniles should benefit from arrangements designed to assist them in returning to society.

The Havana Rules are in the form of a non-binding recommendation and are therefore not legally binding. Nonetheless, they have attained an important status under international law. Some of the rules have become binding by virtue of their incorporation into treaty law. They are also elaborations of the basic principles found in the Convention on the Rights of the Child.

Other international rules, guidelines and documents

Other international instruments dealing with the protection of children in conflict with the law include: the 1985 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules), the 1990 United Nations Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelines); the 1957 Standard Minimum Rules for the Treatment of Prisoners (Standard Minimum Rules); the 1988 Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment (Detention Principles); the 1990 Basic Principles on the Treatment of Prisoners; and the 1990 Standard Minimum Rules for Non-Custodial Measures (Tokyo Rules).

The Havana Rules, the Beijing Rules and the Riyadh Guidelines apply exclusively to children, while the Standard Minimum Rules, the Detention Principles, the Basic Principles on the Treatment of Prisoners, and the Tokyo Rules apply to adults and children alike. Some of the rights guaranteed by these instruments are likewise protected by the 1966 International Covenant on Civil and Political Rights, and the 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. 

Principles and standards for the protection of children deprived of their liberty

The Convention on the Rights of the Child, the Havana Rules and the other above-mentioned international instruments establish the minimum standards accepted by the international community for the protection of children deprived of their liberty in all forms. States should incorporate these standards into their legislation or amend it accordingly and provide effective remedies for their breach. Here follows an overview of the main elements of these standards.

General

1. The juvenile justice system shall uphold the rights and safety and promote the physical and mental well-being of children, without discrimination of any kind as to race, colour, sex, age, language, religion, nationality, political or other opinion, cultural beliefs or practices, property, birth or family status, ethnic or social origin, and disability. 

2. Children shall only be deprived of their liberty in accordance with the principles and the procedures of international law, including the Convention on the Rights of the Child, the United Nations Rules for the Protection of Juveniles Deprived of their Liberty (Havana Rules), and the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules). 

3. No child shall be deprived of his or her liberty unlawfully or arbitrarily.

4. Deprivation of the liberty of a child (arrest, detention and imprisonment) shall be in conformity with the law and shall be a disposition of last resort and for the minimum necessary period, and shall be limited to exceptional cases. The length of the sanction shall be determined by the judicial authority, without precluding the possibility of the child’s early release. 

5. Neither capital punishment nor life imprisonment without possibility of release shall be imposed for offences committed by persons below 18 years of age.

6. Every child deprived of his or her liberty shall have the right to prompt access to legal and other appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her liberty before a court or other competent, independent and impartial authority, and to a prompt decision on any such action.

7. Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the human person, and in a manner which takes into account the needs of persons of his or her age. In particular, every child deprived of liberty shall be separated from adults and shall have the right to maintain contact with his or her family through correspondence and visits.

8. Children detained in facilities shall be guaranteed the benefit of meaningful activities and programmes which serve to promote and sustain their health and self-respect, to foster their sense of responsibility and encourage those attitudes and skills that will assist them in developing their potential as members of society. 

9. The competent authorities shall constantly seek to increase the awareness of the public that the care of detained juveniles and preparation for their return to society is a social service of great importance, and to this end active steps shall be taken to foster open contacts between the juveniles and the local community.

10. The application of the national rules for the protection of children deprived of their liberty shall be monitored by the state. Regular inspections and other means of control of detention facilities shall be carried out by a duly constituted body authorized to visit the children and not belonging to the detention facility. Effective remedies shall be available, including compensation.

Definitions

1. A “child” is every person under the age of 18. 

The age limit below which it is not be permitted to deprive a child of his or her liberty shall be determined by law.

2. The “deprivation of liberty” means any form of detention or imprisonment or the placement of a person in a public or private custodial setting, from which this person is not permitted to leave at will, by order of any judicial, administrative or other public authority.

Children under arrest or awaiting trial

Detention before trial shall be avoided and limited to exceptional circumstances. Alternative measures shall be used. Children who are detained under arrest or awaiting trial (“untried”) are presumed innocent and shall be treated as such. They have the right to legal counsel and to apply for free legal aid. They have the right to an expeditious processing of their case.

The management of juvenile facilities

Children may not be detained in any facility without a valid commitment order nor in any institution which does not maintain a proper register. All reports on children shall be placed in confidential files which are accessible only to authorised persons. The reports shall be classified in such a way as to be easily accessible. Where possible, every child shall have the right to contest any fact or opinion in his or her file so as to permit rectification.

Admission, registration, movement and transfer

In every place where children are detained a complete and secure record of information shall be kept including information on the identity of the juvenile, the fact, reasons and authority for the commitment, the day and hour of admission, transfer and release and details of notifications to parents and guardians. Any details of known physical and mental health problems shall also be included. 

In order for children to be aware of their entitlements, they shall be provided with a copy of the facility’s rules and a description of their rights and obligations in language which can be understood by them. Also included should be the addresses of the competent authorities to receive complaints and the names and addresses of public and private bodies which provide legal assistance.

Where juveniles are moved to or from facilities, it should only be in conveyances with adequate ventilation and light. At no time shall juveniles be subject to hardship or indignity.

Classification and placement

After admission, children shall be interviewed to enable a determination to be made as to the most appropriate type of social care. Wherever special rehabilitative treatment is required, the trained personnel shall prepare a written, individualised treatment plan specifying the treatment objectives. 

Juveniles shall be separated from adults, unless they are members of the same family. An exception may be made where it is in the best interests of the child and where the non-separation is under controlled conditions as part of a special programme.

The number of children detained in facilities shall be as small as possible and small enough to enable individualised treatment and integration into the social, economic and cultural environment of the community. 

Detention facilities shall be open, i.e. with no or minimal security measures. They shall be decentralised to facilitate access and contact between the children and their families.

Physical environment and accommodation

The design of detention facilities for children and of the physical environment shall be in keeping with the rehabilitative aim of residential treatment, with due regard to the right of the child to privacy, sensory stimuli, opportunities for association with peers and participation in sports, physical exercise and leisure-time activities. 

All facilities and services shall meet all the requirements of health and human dignity.

Every detention facility shall ensure that every child receives food that is suitably prepared and presented at normal meal times and of a quality and quantity to satisfy the standards of hygiene and health and, as far as possible, religious and cultural requirements of the children. Clean drinking water must also be available to every child at any time. 

Every child should be provided with clean bedding and sufficient sanitary installations in accordance with local and national standards. Similarly, clothing must be suitable for the climate and must not be degrading or humiliating. 

Every child has the right to privacy, including the right to retain their own personal effects.

Education, vocational training and work

The purpose of education is to prepare the child for release. The provision of education must therefore avoid the risk of stigmatisation. As far as possible the education of children deprived of their liberty shall take place in the community outside of the detention facility in programmes integrated with the education system of the country. When awarding educational certificates, they should not indicate in any way that the children have been deprived of their liberty.

Children are also entitled to receive vocational training to prepare them for suitable employment. 

When undertaking any work, children are entitled to choose the type of work they wish to do. Wherever possible, children shall have the opportunity to work within the local community.

In both training and work, the relevant national and international standards are applicable. Children deprived of their liberty do not forgo the right to fair remuneration for their work. At no time shall the interests of children be subordinated for the purpose of making a profit for the facility or for a third party.

Recreation

Facilities in which children are deprived of their liberty shall ensure that suitable time is allocated for daily exercise in the open air, whenever weather permits. In addition, time shall be allocated for daily leisure activities.

Religion

If children wish, they are entitled to participate in or organise their own religious services. They also have the right to possess and retain the necessary religious books and items of religious observance. Similarly, children are entitled to decline all forms of religious participation including religious services and education.

Medical care

Upon arrival children are entitled to medical examinations to record evidence of prior ill-treatment and to identify any physical or mental condition requiring medical attention. Throughout their period of deprivation of liberty all children are entitled to adequate preventive and remedial medical care, preferably through community health facilities and services in order to prevent stigmatisation. Medicines shall only be administered for necessary treatment on medical grounds and when possible after the informed consent of the child. The administering of medicines to elicit information or confessions or as a punishment or means of restraint is prohibited in all facilities. The experimental use of drugs and treatment is also forbidden. 

Facilities shall adopt specialised drug abuse prevention and rehabilitation programmes. Children who are mentally ill shall be treated in independent specialist institutions. 

Notification of illness, injury and death

Children shall be informed as soon as possible of the death, serious illness or injury of any immediate family member and be entitled to visit the family member or attend the funeral.

The child’s family shall be informed of the state of health of the child and of any changes which have occurred. If a juvenile dies in detention, or within 6 months of release, there shall be an independent inquiry, the report of which shall be made available to the nearest relative. The nearest relative shall also be entitled to be informed of the death and to inspect the death certificate.

Contacts with the wider community

Contact with the community outside of the facilities is an integral part of the right to fair and humane treatment and is essential to the preparation of children for release. Children shall be allowed to communicate with their families, friends and representatives of organisations. Every child is entitled to receive regular and frequent visits in principle once a week and not less than once a month. All visits shall respect the child’s right to privacy. Children shall also be permitted to leave the facilities for visits to their family homes and with special permission to leave the detention facilities for educational, vocational or other important reasons. Every child shall also have the right to communicate in writing or where appropriate by telephone at least twice a week with the person of the child’s choice, unless legally restricted.

To increase their contact with the outside world, children shall be given the opportunity to keep themselves regularly abreast of the news.

Limitations of physical restraint and the use of force

The carrying and use of weapons by personnel in facilities where juveniles are detained is prohibited. Instruments of restraint and force may only be used in exceptional cases and only as explicitly authorised and specified by law and regulation. Such instruments shall not cause humiliation or degradation. 

Disciplinary procedures

All disciplinary procedures shall be consistent with upholding the dignity of the rights of children and with respecting the basic rights of all. Labour shall be regarded as an educational tool and shall not be imposed as a disciplinary sanction. 

Cruel, inhuman, degrading treatment including corporal punishment, placement in a dark cell, closed or solitary confinement, reduction of diet and the restriction of family contact is prohibited.

Collective sanctions are forbidden and no child shall be punished more than once for the same disciplinary offence.

No juvenile shall be disciplined except in accordance with the terms of the law and the regulations in force and only after being clearly informed of the alleged infraction. Complete records shall be kept of all disciplinary proceedings.

Inspection and complaints

Qualified independent inspectors shall be empowered to conduct regular inspections and to undertake unannounced inspections on their initiatives. Children shall have the right to talk in confidence to any of them. Any violation shall be communicated to the competent authorities for investigation and prosecution.

Children shall have the opportunity of making requests and complaints without censorship and they shall be informed of the response without delay.

States shall make efforts to establish an independent office (ombudsman) to receive and investigate complaints made by children deprived of their liberty.

Return to the community

All children shall benefit from arrangements designed to assist them in returning to the community including early release and special courses. Children shall be provided with suitable residence, clothing, employment and sufficient means to facilitate successful reintegration. The representatives of agencies providing such services shall be consulted and have access to juveniles while they are detained.

The competent authorities shall also lessen the prejudice against such children.

Personnel

Adequate remuneration shall be provided to attract personnel capable of providing children with positive role models and perspective.

All personnel shall conduct themselves at all times in such a way as to gain the respect of the children. They shall also seek to minimise the differences between life inside and outside the facility. 

To be effective, personnel shall receive training in child psychology, child welfare, human rights and the rights of the child. 

The personnel shall protect the children from any form of abuse or exploitation.

Country reports

The country reports form the main part of this study. These 22 reports cover the situation of children in prison in the following countries: Albania, Argentina, Bulgaria, Burundi, Canada, Costa Rica, Ghana, Germany, Indonesia, Kenya, Kyrgyz Republic, Mauritius, The Netherlands, Palestine (Occupied Territories), Pakistan, Philippines, Romania, Spain (Catalonia), Tanzania, Ukraine, United Kingdom (England) and the United States of America.

With respect to each country, the information has been gathered and presented according to the same format. Information is given on the relevant national legislation and about the general situation of children deprived of their liberty. Moreover, a description is provided of one specific closed institution for youth. This description is only one example of the situation in a country, and is meant to illustrate the extent to which the living conditions, etc. in one concrete facility are in compliance with international and national standards.

Finally, each report contains a critical assessment of the situation at country level.

-
Application of International and National Law:

*
international law; 

*
national law.

-
Situation of Minors in the National Prison System.

-
Description of a Specific Closed Institution:

*
housing;

*
food;

*
health care;

*
hygiene;

*
education and work;

*
sports and recreation;

*
discipline;

*
contacts.

-
Critical Assessment.

-
Sources.

Conclusions and perspectives

The information in the country reports on the situation of kids behind bars shows the need for much more focus on prevention and alternatives. At the same time, the number of children in prisons needs to be reduced. Worldwide, the focus should be on the following 4 goals: 

· put no children under 15 in prison;

· use alternatives for imprisonment;

· focus on prevention;

· improve the conditions of children in closed institutions.

It is much better to drain the swamp than fight the alligators. Across the world more than one million children and youth are behind bars on an average day. The governments of the world have agreed at 

several United Nations forums to invest more in well-planned prevention, because it is more cost effective and sustainable than incarcerating children and youth. 

This significant shift has been inspired by clear evidence, brought together by prestigious national commissions involving government officials, police leaders, public health experts and others in the United Kingdom, the United States and elsewhere. This evidence shows that well-planned crime prevention strategies reduce crime and victimisation, and are a more humane and cost effective response to crime than the formal criminal justice system.

Recommendations and actions

In order to realise these 4 goals (put no children under 15 in prison; use alternatives for imprisonment; focus on prevention; improve the conditions of children in closed institutions), concrete action must be taken by international and national actors.

Recommendations to governmental and non-governmental organisations at international, national and local level 

International Governmental Organisations

1.
Set targets to reduce the number of children in prisons by 25% in the coming 5 years and by 50% in the coming 10 years. 

2.
Get recognition for kids behind bars.

3.
Stimulate the implementation of international instruments, especially the Convention on the Rights of the Child and the United Nations Rules for the Protection of Juveniles Deprived of their Liberty. 

4.
Lobby for an Optional Protocol to the Convention on the Rights of the Child on Minimum Standards for Children in Closed Institutions. 

5.
Collect and analyse national data on children deprived of their liberty.

6.
Lobby for a UN Special Rapporteur on children deprived of their liberty.

7.
Prepare a Handbook on best practices.

International Non-Governmental Organisations 

8.
Lobby and campaign to get the topic on the international agenda.

9.
Stimulate a World Congress and Plan of Action on Kids behind Bars.

10.
Start an International Working Group on Kids behind Bars.

National Governments

11.
Reduce the number of detained children.

12.
Focus on and invest in prevention.

13.
Use alternatives.

14.
Improve conditions in institutions.

15.
Develop a National Action Plan.

16.
Install a National Board to monitor the situation of children deprived of their liberty.

17.
Focus on international cooperation.

National Non-Governmental Organisations

18.
Set up a national campaign.

19.
Monitor the government. 

20.
Work together at the regional level.

Local Governments

21.
Monitor the situation in youth prisons.

22.
Launch a Local Action Plan on Kids behind Bars.

Local Non-Governmental Organisations

23.
Participate in a Local Action Plan.

24.
Work with youth at risk.

25.
Support children in closed institutions.
Researchers and Trainers

26.
Continue research on detained children and alternatives.

27.
Initiate ongoing training of professionals working with children such as juvenile court judges, probation officers, prison officers, teachers and health workers.

A global campaign

The idea to hold a global campaign with the ultimate goal of having fewer kids, in better conditions, behind bars, was initially launched at the Expert Meeting that was held by the coordinators of this research project in February 2002 in Amsterdam. Under the motto “less crime through better conditions for kids”, the campaign’s main elements would be as follows:

-
proposed aim: 

reduce the number of children deprived of their liberty with 25% in the coming 5 years and with 50% in the coming 10 years. 

-
proposed strategy:

advocacy for the full implementation of all provisions of the CRC and other related international norms and standards, and aimed at making the deprivation of liberty of children a measure of last resort by developing and/or strengthening programmes that manage youth in conflict with the law in the community and families instead of abandoning them to police cells, pre-trial detention and prisons.

-
proposed targets:

1. to develop a sound international knowledge base on children deprived of their liberty;

2. no children under 15 should be placed in prison;

3. the construction of any additional detention or prison capacity for youth should be abandoned and avoided;

4. alternatives to deprivation of liberty, and community and family programmes to manage youth and to prevent crime should be developed and/or strengthened;

5. gate keeping and monitoring mechanisms should be developed and/or strengthened, in particular to prevent: children under 15 from being held behind bars; youth being detained without trial for longer than international norms allow; and youth being detained in institutions where international norms dictate that the bed or cell capacity would be exceeded;

6. legal defence mechanisms should be developed and/or strengthened, in particular with regard to the pre-trial period.

It was agreed that an international alliance of NGOs should be established that would support and participate in the campaign (e.g. Amnesty International, Defence for Children International, Human Rights Watch, International Commission of Jurists) with as title: “No Kids behind Bars! A global campaign on justice for children in conflict with the law”.

